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ABSTRACT - - - -\. __ 

The^ purpose of this chapter is to suggest dutlihes of 
a preventive law practice^ raise issues, and provoke ^ further thought 
and discussion concerning the application of preventive law 
prihciplesiahd techniques to \he management and operation of ? — 
educational systems. The theory of pireventive law and some of its 
premises are examined ih order to. assess the implications that 
preventive law may have for the anticipation and resolution of legal 

problems commonly encountered in schools and school systems. The ~" 

roles performed by attorneys, acftninistrators, school law professors, 
and other professionals ar^ considered^ with part icuiar attention to 
the attorney-Client irelat ionship^ Advantages cited for preventive 
legal planiiing include control of costs, discouragement of 
litigation , and better assurance of a :good defense/ if a lawsuit is 
filQd. Through foresight educators can predict legal 'risks and 
minimize their scope, or at least evaluate the risks and choose 
courses of action less risky than others. The cost of prevention can 
be predetermined; the cos^t of redress cannot^ (TE) 
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William C. Bednar, Jr 

WillianLC. BediiSr, Jr. Is i partner In the practice of Izw with Fiiw St. 1 i S J 

wnUen «nd spoken on mJmy subjects ^bbut sdiool Imw dioi li^ L^fc 

At the outset one might ask why schb^^ people should be concerned 
w,th preventive law? After all. if there is nothing to prevent the tr^ 
SDrehej,dJrom nnding a lawyer, paying the filing fee, and forcing one * 
to h,s defenses .n court, why pay good money to your own lawyer until 
^he summons arr.v«i? Lawyers insist on charging high hourly fees 
Why not wait until the last possible hour to turn on their meters? 
_ I here are some obvious answers and some less obvious answers to 

of cast. It s a fairly obvious propo.sition that in most situations it costs 
h3s.s to avo.d trouble than it does to get out of trouble. A., a n^aUer o 
direct cost wh.ch is that of .imply setting things right, it i.s pSn y «s 
expensive, for exam pk, tq pay fdn a survey and ab.stract of tale than 
.s to move or alter a million-dollar school building built three fe^i over 
r" '^--t -^t^. there are less TbvSus in- 

direct cos^s Correctmg errors nearly always consumes time, disrupts 
plans and frays tempers. All too often, it also destroys valu;ble rda 
Monsh.ps and diminJsh« the quality of education. These are Lt.rs 
St «n -^^b'e of Prec.se calculation, but whose detrim:mS 
mipact on the schools may be far greater than the direct costs. How 
many of us who h^ve dealt with some aspect of school dSgrer 

P^t^rfwafH,^'*'" ^^'^ -therSV 

mSlK^— • - '^'eral iudg.s way? How 

_ Now. thfa iVnot to say that prevention oflegal trouble is noMvithout 
.ts own costs, ^ut the difference between the co.t of prevenrt^nlnd ihe 
t of cure .s that, in most situations and with re£onable accuracS 
of preventing legal problems can be predetermined whereas 



cost 
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the cost'of cure cannot. A school district can plan how ajid when it will 
engage in a program or activity, for example, a girVs athletic program, 
and roughly what if^will cost for materials, human rejources, and legal 
advice. But suppose the legal advice is fbregdrie, and some for^eeable 
ingredient deterimental to the lawfullriess of the program tarns up, 
such as an element of sex discrimination in violation of Title iX? 
Without preventive legal advice, one may riot everi realize that the prob- 
lem exists. But even with a grasp of the problerii, brie cannot easily 
predict the form in which it will be presented or when it will arise. Will 
it be when the United States Office of Civil Rights arrives for a routine 
compliance reviewfl^ When a student files a private suit? Wheri the 
school district requests and i.s denied federal funding? Will ariy of these 
things occur sodri? A year from now? Two or three years? - 

Control of cost.s is riot the only advantage of preventive legal plan- 
ning. Being named a defendant in a lawsuit ]s always one of the risks 
we run in our litigious society^ and education instituHons^ as all of us 
here know, are particularly susceptible to iawsuits. But even in the race 
of litigation, preventive legal planning tends to decrease jhe likelihood 
of a lawsuit actually being filed, rather than merely threatened, and 
gives better assurance of a good defense if a lawsuit fa filed. ^ 

The importance of discouragirig litigation has been obvioas to^ 
law veterans for years, and caring be overemph^zed herein 1983, a 
year, for example, in Which th^^FUtheircuit G^^^^ 
that attorneys* fees are available to^a prevailing plaintiff in a suit to en- 
force P L. 94-142 if that plaintiff has taken pains to state a fSieral con- 
stitutional claim ds well as a statntbry claim under the act^d has in- 
timated that attorrieys' fe^ for state adm|n_istradve pr^eedln^ may 
also be awarded.^ Arid if a suit is perchance filed for punitivedajnages 
under section 1983, one will yearn for a carefimy antidpated and 
prepared defense in view of Smith v. Wade.^ decided last^pril. in 
which the Supreme Court of the United States did away with actual 
malice as ari indispensable eleriient of proof and hdd that a'Jury may 
assess punitive damages solely upon a showing a rwHraJw callous in- 
difference to the federally protected righte o^^^ 

reason enough not to be reckless or cdloi^ly indifferent who 
possess the ability to haul us into the courthouse To t^^ to 
ihe extent that human behavior and the law are ^A^^ 
predictabfe we can through foresight prediQt legal ris^ and minimize 
their scop* and, even in those areas where thelawfaless certain, as is 



, Kspino V. Basteiro. 7D8 F:M 1002 (5th Cir. 1983). 
2. 103 S. Ct. 1625 (1983). 



ERIC 



Preventive School Law I 3 

perhaps more frequently the case in a schooi practice, we can at least 
evaluate the risks and choose courses of action that are less risky than 
others. 

. < That brings Us to the purpose of this chapter, which is to suggest the 
outlines of a preveritive school law practice, raise issues, and provoke 
further thought arid discussion^ concerning the application of preveri- 
tive law principles arid technique to the management and operation of 
' educational jgysteriis. The theory 5f preventive law and some of its 
premtses will be exariiiried. in order to arrive at a working idea of the 
term "prfeventive law/' as wejl as the implications preventive law may 
fi^ve for theanticipktidri arid resolution of legal problems commonly 
ericonnterecr^n schools arid^^^^ systems. The somewhat different 
roles to be performed by attbrrieys. administrators, school law pro- 
fessors.^nd other.professiorials will also be considered, with particular 
aUenHon to theattorney.'client relatibriship, which li« at the heart of 
any program of preventive law. 

It is the purpo!^ througho^^ however, to raise more qu^tions than 
answers, and thereby Jo encourage arid stiniulate not onjy individual 
preventive la.w strategies but also a role for NOLPE in^ostering and 
improving preventive law among its rilembership and providing 
preventive law resources to other interested groups arid persons. 

There is not extensive literat^ure on the subject of preveritive law. 
The Index to Legal Periodical not even iriclude preveritive law as* 
a subject heading. Neither does the card catalog of the University of 
Tc?xa5 Law Library. Consequently, for some of the ideas already ex- 
pressed arid For much of what is to come in the way of theory and 
techriiques, the author is greatly indebted to Louis M. Brbwri. Pro- 
fessor of Law emeritus at the University of Soutliern Califbrriia. and 
Edward A. Dauer, Asspciaie Dean and Associate Professor of Ljiw at 
Yale Law Schbol, who have co-authored an article recently appeafirig 
in three parts iri the Preventive Law Reporter.^ Prof^or Brown is a 
major propbrierit bf preventive law as a coherent discipline, and iri 
i950 he authbred a very useful treatise which has also been a rich 
source of ideas fbr this chapter.'*^ 

There are several helpful'distirictidhs to be drawn between preven- 
tive law.and the more curative apprbach usually taken by lawyers and 
clients facedwjth resolving a dispute br.a prbblerii that has already oc- 
curred. ^Indeed it is the chronological element that provides the most 



_ . 3: L. Brown & E. Dauer. A Sgnopsis oj the TkeQryMn pracHce of Preveniive Law (in 
■^Ir/t^h- P^f^^.^'JI^^EtivvvREP: m/lM 6-9 Quly 1982). No. 2 5t 5:8 (Oct. 1982). No. 
3 at 6-13 (Jan. 1983) [hereinafter cited as Brdwh & a^uer.J ' 

Brown. N^NUAt OF PREVENTIVE LAW(Prenti^Hall 1950). reprinted os Pbeven- 
TIVE t AW (Green wcK^:prcss 1970). 
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Uriiver.sally distinguishing characteristic between a preventive law pro- 
blem and a curative law problem: As Brown and Dauer pat it: 

Dispute- centered representation — advocacy — focuses_largely if 
not exclusively on things that have already happened. Preventive 
lawyering is cdricerried largely if not exclusively with things t 
might happen in the future. From the client's point of view ad- 
v()cacy is necessary to correct an undesired problem that has al- 
ready occurred; planning is useful to structure the future in some 
desired and optional way.' 

f 

Anotlier' llistincticin is in the allocation of decisionmaking between 
lawyer and client: In litigation, the client is generally Regarded as the 
oui' \\ ho de^terniines the goals to be achieved and allocates the respon- 
sibility b(»tween lawyer and client ii^^xirsuing them, while the lawyer 
(ircides up()n tlie means of achlc^ig the goals .set Forth by the client. 
But in the preventive practice, objectives and means may be ih- 
distingaishable, and the decisionmaking aspects of the lawyer-client 
relationship more complex. ^ 

By way of illustration, consider the public school teacher who wants 
to do something about the fact that he has been fired for iricbmpeterice. 
This is a curative situation in which most of the operative facts have 
already occurred. The teacher has or has riot taUght competently. His 
performance evaluatipris arid other perfbrriiarice- related memoranda 
are. or are riot, already iri the files arid they are, or are not, accurate. 
The decisiori to tefriiiriate has already been made, and the administra- 
tiori s witnesses are waiting iri the wings. The client has suffered an 
undesirable result, beirig fired, arid he now wants either to be compen- 
sated iri dariiages for the harm done to him, or to have the injury 
redressed thro ugJj an irijurictiori reinstating him^ ' 

Now, there riiay be many comply motivations behind this client's 
decisiori to go to a lawyer rather than wajking away'from the problem, 
hut ordinarily the lawyer will take the stated objectives— to win" 
damages or an injunction—at face value, just as the schooPs lawyer 
will usually take at face value the administration s stated objective of 
avoiding damages or an injunction. - • _ 

But in the preventiife practice, the client's objectives more often 
should be seen as means for achieving more basic underlying purposes, 
and less. often shoaid be taken at Face value by the lawyer. Suppose 
another teacher comes to her lawyer, but this tiriie right after the 
receipt of her first adverse performance memoraridurri, arid state.s that 
sha wants an injunction expunging the memoraridurri from her file.^As 



5. ^own fic Dauer, supra n.3^.Part 1 at 7^ 



iiMe^al matter, siicli/ah irtjiiriction may (yr niay riot He difficult Jm ol)- 
tain, hut the prevcritt'c law (jupsliori is whether such ari injuriction is 
really the client's purpose. When the teacher asks **Hbw do I ^et liri ih- 
juiietibri^o get that memo but bf riiy file/' the question can be .scen^fibt 
as a question but a.s a sblutibri tb ah Underlying pUrpbse, which m'ay be 
to repair a relatibaship with the principal, 6t perhap.s to avoid being 
(lisirii.s.sed. But even the«c fbrmulatibris bf the objective may be .seen a.s 
only one bf several .sblutibn.s tb yet another pUrpo.se even more deeply 
sealed — to be a cbmpetent and well-regarded teacher rather than an 
incompetent and ill-regarded one. Does the teacher have a good or a 
had working relationship with the principal who papered her file? 
Does the teacher want to continqe working in this .school or .school 
system, or not? Will a transfer and a fresh .start achieve the same par- 
pose with less adverse side effects? If not, what measures can the 
teacher take to correct deficiencies and improve her performance 
evaluation? Would that be cheaper and better than a lawsuit? 

Much the same analysis, oF course, can be applied in the qppo.site 
situation^ where the superintendeht comes into the lawyer's office and 
announces that ^le wants to initiate dismi.ssal proceedings to Fire_ a 
teacher. His purpose 'may really be simply to get rid of the teacher, for 
which a di);rriissal:prbcecdi rig, would be butcme possible splutibri. What 
abf)ut a trarisfer or resigriatipri? Or perhap.rwhat he really wants i.s the 
* sariie I hi rig that bur teacher" iri the prcvibu.s example wanted— 
corripeterit performance bri the jbb— which wbUld call fbr still a dif- 
' Tererit approach. - . 

The point is. that in the jirevpritive practice the lawyer i.s called upon 
%ln Ui- sensitiv e to the total personal or institutional cont(-xt in which the 
chent is raising tlio prol)lein and to the l)asic motivations t!iat niav ho 
involved, In^^itjgation, a judgment is entered for or against the* client, 
which is an ()bjective butcbriie that usually erids the matter. But 
pr<^eritive legal cburiselirig resUlt.s in art arrarigerrierit that projects into * 
the future, where the client^ may be well-served qr [ll-served yie- 
pendiligon the depth and thoroughness of the lawyer and the client in 
focusing on the decisions to be made. : 

Moreover J in the preventive practice lawyer and clierit are usually 
J faced with ari admixture of legal ^nd extralegal judgmerits. Whether a 
given set bf facts, presented in a particular type bf* lawsuit, will yield a 
win or a loss at the courthouse is a matter of legal prediction,' which lies 
principally in the domain of the lawyer's judgment: But whether the 
particular transaption or retationship being fashioned by policy, con- 
tract, and condact in the op^eration of a school will satisfy the many in- 
stitutional and personal objectives to be obtained reqi^ires not only 
predictions oF law, but al^o predictions of fact, which need to be clearly 
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t^!^^"^ ^P^^y -^oc^-d Between lawyer and clleBt 
V ""r'nK the process of cdrisultatioh. ' 

^ti Jfc ^^^^''^f'^^^ ^^^r. litigation and the preventive prac- 
.cc fc he extent and variety of choices, which are far broader in the 
S?hl' H . courthouse. n,ost of tfie procedural Si « S^e 

e tabhshed and controlled by a third party-tfie court. In prc^^tlvo 
lav . there Ks no court and the only rules are those of the lalyer s bS 
uclgment .n hght of the client's purpose, which we have seen cIn S 
h|^.hk. vanaWe depcnd^^^^^ the depth of the analysis: OnS^L event 
has happened, the law applicable to it is more or less certoJti But the 
fir,! r ''n"'"' P'^«-ng, which is in a s'enS crei 
% t ,f,at will ex..st in the fnture. If we are no, .satisfied with the Lu I 

gjy h our school rul.s our 

. . c rt.„.s,ra,..;e directives, and our contracts, or to „,ake antemien 
hSr-" d-ipline, library books, rehji^; 

h days, and the other myriad things entailfcd in running a schoo 

S^nrVr "f^- '° y'"''^ ^" ^"^''■^'y '^'"^•■^"t -^^t of facts when u 

point of legal dispute is eventually reached. wnen a , 

..j''''fy^ !'l^''^^'^rvicv. of the theory of preventive law there are 

hose decisions calling for legal judgment that have irreversi'b e conse 

q^nces or the client. These occur in litigation. Twhe e a co" 

defendant ,^or is not to be joined or a cause of action pleadS or no 

t^S th/d "r''/ "^"'?""^ and 'Snt^ a 

trial the disputed issues are decided by a judge or iurv Frnrn 

dec.s.on there are avenues for appellate reviel Bu i^'the SaTrn of 
planning the law of the client's future is more often decided by the 
awyer alone and. on^ the client committed to a coSSe Of on 
through enactm^it^ a,policy or execution of a contract, the decls ons 
may be irrevOcable/Policjes can be changed, but this will i to n^S 
^ third partjes hM^ Scted^ursuant or contrary tO them Sntr«rff ^ 1 
h^es^T^ie^t - -'^^-^y ' -»-4e bS^iS^^^tS^ 

tectrmqu^;' From the lawyer's point Of view, the first will be tO ner 
form, with one impor^^fference. essentially the same tastJne'^ai 
analysis as would be^performed in a curative situation, 'which 
discover what substantive legal ral« b&r On the client's purpose i e 
what facts will, under the law. yield what results? ^he impSt dif ' ' 
ference is that the facts have not yet happened, and t'eTasT s t 
create, in thepresent, those Facts in the future that wiTl p'oduce legLi 
resul,s consistent With the outcome desired by the client The twf 
acconH.lish« this.by creating institutional and^r .^aclSal s^^ctS; 
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draFtin^ dpcuments, and irinuericirig client behavior; according to a 
plan deyised in cbdperatiori with the dicnt .and measured add r^vi^^^^^ 
against the client's capabilities and other interfets^ The entire matter is 
thought through from beginning to end, considering whgU^vents rTijght 
possibly affect the ultirriate purpose, and the plan fs accommo^^^^ 
-these possibilities so as to leave the purpose unimpaired. Consideration 
is also given to future stages of thj5 client s own conduct once the im- 
mediate purpose is accomplished, and prcji^ision Js made^ to the. extent 
possible or foreseeable, for the contingencies tHat may ^e pWerfted. 
Then the plan is'reviewed for effectiveness' as it unfolds, either ^heri 
predetermined decision points arrive or >^hen unFofeeen events cR^cUr. 

Finally, prevehttve law includes the separate technique of the "legal 
checkup" or "legal audit:" The clienUHouId not n<w:essarily be charged 
with all of the responsibility for recognizing specific problems or pur- 
'^ses that call for the sort of preventive analysis we have been describ- 
ing. To quote a nfiedical analogy From professors Brown arid DaUer: 

[Mjdst people fcari r<*cbgni2:e_a broken arm; Few can monitor' 
their serum triglycerides and many don't even know* that they 
* sfaould: It is 4h<*r^fore the profession s oWigatidri tdVsuggest, to 
make available, arid to analyze the lab work on son^ 
basis. A checkup is a regular pan of preventive professional care; 
the utility of professional service is not limited tb treatirig the client 
who arrfves, fortuitidusly, wi^ a broken arm.* 
With regard to both individuals arid orgariizalfidris, the concept of 
preventive law includes as an impbr.tant element thc^checkup or legal 
audit, in which the client s legal facts ,are ascertained and analyzed for 

.IcRal problems, and appropriate legal measures are applied: - 

' Even though the main thrust bCpreveriyive law is to avoid litigation, 
there are also preventive techrii*ques that can be utilUed once a iawsuit 
is filed both to control litigation costs and to achieve desired results. 
The overall objective iri each case is to determine the best economics in 
dollars and time to achieve the desired result, which- again calls for 
frankvarid frieridly cooperation and communication. between lawyer 
and client and a thorough and candid analyses of thee lien ts purposes. 
What overall valUe iri dollars, if any^ can be placed on the case? Can a 
litigatidri budget be wdrked out? Can lawyer and client agree in adr 
variee dp the amdUrit arid type of discovery to be con ducted?. Are there 
techridldgical resdUrc€S in the client's office tfiat can beriefit the 
lawyers preparation for trial and vice- versa? What about investigatidn 
of facts and gathering of docurfientary evidence, and the prepiaratidri 
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of witnesses? If the litigation has major $ystemwide implications, as in 
thetcase of a desegregation suit, should some form of lawyer-client task 
organization be fa^ihioned fo provide stability, cbrisistericy, and con- 
tiriuity^of effort? A laWsuit may begin under one set of assumptions and 
purposes, but be subject to entirely different ones by the time it reaches 
final judgment several years later, o^ing to the different cdmpositiori 
of its board of trustees x)r admini«?&tton: What protocols betw^n 
^ lawyer arkl client would provide a history of their communications as a 
'point of reference for evaluating and accommodating shifts in the 
clients attilfide toward the case? All of these questfons suggest that a 
preventive law approach need not be abandoned upon the filing of a 
lawsuit, but may irislead be profitably employed To curb costs, prepare 
effectively for trial, and maintain a corisistent overall perspective on 
litigated cases. ^ 

Civen the nianifold advantages of legal planning, we might well ask 
w-liy. there has not been a more comprehensive and disciplined ap- 
proach to,preventiye law in the field of school law. This does not m^aii 
to imply that preventive law has riot been one of NOLPE's concerns Up 
to now, nor, that preventive law is riot bein^ pr_acticed lyithin the 
NOLPE membership: indeed, all of the NOLPE publications are 
preventive device in the sense that they help identify the legal rules ' 
that govern the planning process, arid riiariy of them are overtly 
preventive in approach^" And surely there are those of our_membership 
who-regularly and purposefully practice pfeveritive law. Still, preven- 
tive law has not reach^ the level of sophisficatidri iri the school law 
-practice tiiat it has in areas of the jaw that have lenaed themselves 
riibre readily to transactional planning^ such as bus^riess arid commer- 
cial law, wiUs ahd estate, property and trusts, and state arid federal 
t£Uatio|Vi 

Uritiflrreceritly, this might have be^n explained on the basis that thk ' 
fchobl prac^^ relatively new area of the law, in which settled leg^l 

rules hav^ not yet emerged. Rules of law are employed in the planning 
process^ in order to know, with a^given purpose in mind, .what facts 
^must be created in the future to yield legal results necessary to or con- 
sistent with that puipose. Thjs process is less precise, ^rid'therefore 1^ 
fruitful, wher^ the legal rules themsejv^; are unsetfled. But theri we * 
noqst ask. in how many areas of the school practice are ifcc rules really 
unsettled anymore? Certainly riot iri the matter of .Me profcess for 

a vw %|enerally(-M. Hiring, P^ectiva on UtiEation Cost Conirot 55 N; Y. St B ] 
o (May 1983). 

8 ^.g . K. Freh ^ T. Cooper, i^B System rem Teacher Improve- 

ME>ap?_TERMiNATiON (NOtPEMijio-Mvhd^^ 1982);,R. Phay. Reducation in Force 
legal Issues and Recommended Policy (NQLPE Mono^aph 1980). > * 

1 " . 
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tonchers and stiidcaits: The rules there have been elear for years. And 
\Vliat of the many transactions in which a schoc)! systehi or ediicatiohai 
iustitution standv in essentially the same shoes as any other liisiries.v 
dient. as in the iHirchase or sale of real property, or the defense ()f a 
vrhicle accident claim? It would appear that preventive law concepts 
would have great and irriniediate utility in many areas of the school 
practice if only we would pause, think, arid utilize therh. 

The thought of pausing and thinking, however, suggests another 
^reason why preventive law Jias not. received more emphasis in school 
settings. Most schpols and school systems, at all levels, are publiq agen-» 
cics^wli().se lirijited fiscal arid legal resdurces have tended by design or 
• by default to be absorbed by crises, subh as litigation, administrative. 
^L^r^'ii^ii^vJii^^J^ calls from anxious axl- 

ministrators with 'on-site problems, and the presj of rbUtirie school 
>>usiness having legal implications. But perhaps the tjme'has come to 
pause and think through what advantages can be gained in allocating 
some pbrtiori of our resdurces specifically to a pre,ventive law program; 

Certainly We are iri an ajje iri which grdwirig distrust of governmen- 
tal authority generally is leadirig to iricreiisirig legalization of the rela- 
tionships among adriiiriistratdrs, teachirig faculty, students, parents,, 
and taxpayers: What has emerged is ah emphasis dri legal process as a 
means of achieving accountability for public dec.isidris. In the schools, 
disputes that once might have been resolved irifdrrffally dri the basis of 
cooperation and mutual trust, are naw subject to ccu'irt-like procedures 
and rules designed to curb the discretion of schbol officials (o riiake 
autonomous decisions; The educational community has riot bepri 
unresponsive to tliese trends'. School administratoVs. \vith\ari eye 
tow ard reinforcing their version of .facts, Jiave l)m)nie more niefictihuis 
and ciFCOniNpect in^i^lieir own proceddres and record keeping. Informal 
decisiorirnakinjT Has Jended to become decentralized as school ad- 
riiiriistrators, with^-tfiTeye tdward 'escaping personal liability, consult 
riif)re^re(jueritly with fjarents, teachers- lawyers, and governing boards 
in ()rder to spread responsibility and "iristitutiaftalize" their decisions 
n^'isidris are riidre dfteri delegated to the parents or students 
them.selves, iri the fdrrri of sigried authdrizatidns for particular pro- 
?'"^J?^' or adriiiriistrative actidhs. Hearings are routing of- 

Uriguage df court decisions mdre dften appears in 
dfficial records." Iri an instinctive sort of 
^^X^ "'^"y ^j^^^^P^^^^ lawyers are practicing a form of 

preventive law already: 



__9. Sees, M. Yudof, LegaHzaUdh of Dilute Besolutioh. Disirusi of Auihority^ and 
QrRauizaliohat THeory: Impremeniini^ Due Process for Student in the Public Schools. 
Wis t; Rev 891 USSI). ^ ; 
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B«t in oar concern with whether a ''case' is -'w^nnable" and not 
hcther the best interest of the school, student, pr employee. is served 
perhaps the legalization of bur schools has gone too far: As Grant 
Cilmore ha^s saidTl _ 

Law reflect^ but in no sense determines the moral worth of a 
society The /^^^^^ b/ a reasonably just society will reflect 
|heni^elve.s in t reasonably just law. The better the society, the less 
aw_there will be, In Heaven there will be no law, and the Hon vvili 
. ' he down with the lamb. The values of an unjust society will reflect 
_^ themselves in an unjust law. The worse the society the inore law 
. there vvjl be. In Hell there will be nothing but law, and clue pro- ^ 
cess will be meticulously observed.'^ 

Or as IVofc-ss()r Yud()f has asked, are we now excessively comrnitttld to' a 
formalism in which pnicedure is deified at the expense of edncation?"" 
• Preventive law, iri which m-predict riot only what courts'and otRcr 
tribunals are likely to do, but also how peopie are likely to feel Injured 
and how they will behave, may afford us a mearis bf extricating 
ourselves from these cbmplexitic^. The possibiliti^Weed by far the 
scope of this chagter, but here arS a few ideas to provide some startirig 
points 6 



- Certainly in those areas of the scHobl practice wherfe the educational 
entity is engaged in ipu^^^^^^ the principle 6f 



preventive law can be immediately pat togoodjise. For example, thert; 
^is much to be cbricerried about in purchasing computer systems. Has the 
vendor's proposal been iricbrpdrftted into the contract? How about the 
specifications? Can a portion of thepurcFiase price be withheld penaing 
installation and acceptance? Db^ the cbritract contain an objective test 
by which the acceptability of the system can be judged? Is there a ''drop 
dead* date upon which the purchaser can walk away from the trans- 
action ;if the veridbr has not been able to make the system wbrk? Who 
bears the risk of loss bf the equipment and software prior to acceptarice 
by the purchaser? What warranties are offered, and are they adequate? 
These, and other _qu est iotTs relating to mairiteriarice/training and soft- 
ware support, software updates, remedi^ fbr veridbr s failure to per- 
form, assigriability of the contract, and other things are all matters that 
have [mportarit dperatibrial consequences bnce the contract is in place 
and they are matters which; iri tbday^s competitive computer market* 
are^ subject to negotiation with computer manufacturers, consultants' 
and retailers. This is. of coure^. but brie example of the miny sorts 




lb. C. Cilmohe; The Ac;Es of^merican Law 1 1 1 (1977). 
1J:_M: iiidof, supra h.9. at 919. 

^l"^* ^^r^tin^the Purchaser'afa Compuler System: A Checklist af 
Major Contract Issues, 1 Preventive Law Rep No. 3 ae 4 (Jan. J983). 
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of Irarisactibns in wFiich aireducational institution is in much the same 
position a5 liily other biisiricss ciient, and in which preventive legal 
plaiiriin^ cail offer highly cost-effective benefits* ' 

Biif Educational institutions are, in the grj;?at majority of instances^ 
ixVsii state. Of local governmental bodies, and much of their collective 
aiid individual conduct r^JulfS from the iraplementatioTi of policies and 
rules* Here, too, there are opportunities to save much trouble and grief 
through preventive legal planning: A preventive legal analysis directed 
af new educational programs or activities might first ask whether the 
pr()posed policy^will cause injury. To whom? How? Will the injury, if 
any,* be educational? Qccupational? Psychplogical? Is there the pro- 
spect of bodily hawn? Will there be disproportionate effects, among 
protected minority grOups? What procedures and lines of cbrffrhuriica- 
ti()n will yield good answers to these guestior^? Once inform atibh of 
this sort has been gathered, it can be evaluated from the leg;al stand- 
point and the policy issues thus raised debated and resolved. The line 
between policy options and legal requirements can be clarified, and 
points of legal vulnerability can be shored up through appropriate 
amendments.*' _ ? 

School policies, of coursej have a prdfburid impact upon practically 
every aspect-bf a schbbPs educatibrial furictibriing. They constitute the 
organic lavy of the ihstitutibri, and tbuch upoji practically every area in 
which legal challenge or litigatibri is likely. 'A-strohg preventive law ap- ^ 
proach to policymaking therefbre does rriUch to create the future fac- 
tual framewbrk in which legal disputes will arise and be resolved, 
whether the subject be employment relations, student discifiline, racial 
(liscrirnihatioh, handicapped children, testing and evahjationv or even 
the lev> and collection of school taxes. 

KdUcatiohal institutions are also conipOsed nf people Vlio are or^rnay 
be the clients of lawyers, and I would suggest as a 'major area for 
scrutiny the lawyer-client relationship itself^ N^othin^is more essential 
to the success of a preventive law program than candid, complete, and 
tirnely communication between lawyer and client. * 

For lawyers, this means re-examining some old assumptions. Every 
yoimg lawyer learns, or thinks he or she learns, early in the practice bf 
law that clients do not want to' paiy their hard earned m^ney tb a 
lawyer who tells them they are wrong or misguided. pverybboU^ kribws-^ 
that clients pay lawyers not only to tell thenitfhey are right, but 
prove they are right. This is a difficult feeling j^disIcKige, particularly 
when so many clients regularlyj^ihfbrce it. 3ut dislodge it we mUst, 



See. M. McCiung. pTeventivf Law and Public EducafiortKA Proposal 10 J, L & EbtJC 
37 (1981). . " ^ 

' r ■ 
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if we "as lawyers are to serve those school administrators and other 
clients, more often the young, bright ones, who come to us not with 
lawsuits, hearings, and other cris^, but with purposes, objectives, and 
plans. We will have to be more scholarly ih our research^ more careful 
and deliberate in our legal reasoning* more circumspect in bUr view of 

the client's op^ational setting and mdtivatibris, arid more willing to ; 

veritUre into the real^liil-e^T?a legal decisiorimakirig. Can we develop ; 

checklists arid procedures for determiriirig the legal health of bur 

clii*rits?, Are "legal audits" practical and affordable? Can we make th^ii— 

that^vay? Arid let Us certairily be mindful of the place of lawyers in the 

over all scheme of thirigs. At a lecture in Austin recently, John Naisbitt, 

author of Megatrends, smd '*l^^^^^ are like beavers. They get right in 

the niainstream arid daril it up. I" Some situations brought to us by a 

client will not be amendable to legal arialysis, arid on those occasions 

let us have the good grace to say so. 

For chents, good communication niay call for a reassessriierit of the 
way in which lawyers are viewed. There are at least two ways of look- 
ing at lawyers that will do riiUch to wreck a preveritive law program ; 
before it gets started. ^ 

The first is to thirik of the lawyer as a technician or consultant from 
whom ari "opiriidri" is sought. Clients who take this approach frequent- 
ly provide drily the facts that seem important to them, and all too often 
the concern is'simply to^bolster with a lawyers opinion a course of ac- 
tibh already decided upon or a position already taken. For some 
clients, one lawyer isn't enough, and they will call four or five for a 
sampling of opinion on their problem: Unless the relationship is a con- 
tinuing One with considerable contextual knowledge, oh the part of 
both lawyer and client, those**quickie*' opinions over the teiephdrie are 
worthy exactly Jhe pittance usually paid for therii. Aridther Urifdr- 
tunate consequence of viewing the lawyer as a technician is the terideri- 
cy to bifurcate a problem into **the educational part" arid "the legal 
part," as if the one can be accomplished independently of the other. 
This leads to poor communication about purposes and objectives and a 
limited view of altern^ves. 

The other view of lawyers that seems to prevail in some quarters of 
the educatibrial community is that of the "miracle worker." For these 
clients the law is a delphic mystery, to be invoked with incantations 
arid magic. All bhe ri«?ds is blind^faith in one's chosen course of action. 
The lawye^will find a way to^viridicatfe it: The tendency here, of 
course, is ridt to caH the lawyer until it is time to waii^lTe magic ' ~ 
warid, but Usually that is too late, arid the benefits of preventive law 
plaririirig are Idst. : .* 
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A Rcibd preventive law approach instead calls for^nvolving ihe 
lauylT regularly Jn the operations of the school district, college or 
uhrversity, teacher's union, advocacy group, or other institutional 
client. Choose a lawyer carcfuiiy, give the relationship time to 
develop, and don't wait until the summon^ arrives to do it. Be less im- 
riiediately concerned with actions and positiohs,_and more deliberately 
concerned with basic purposes anS objectives. Understand, when the 
lawyer probes motives, bares secrets, arid exposes weaknesses, that it is 
far better to suffer such iridigriities at the hands of one's bwit lawyer in 
the privacy of the office than at the hands ()f someone else's lawyer in 
the public glare of the witness stand: Recognize fhat the closer lawyer 
arid client can come to grips with basic purposes, the more numerous 
the planning options will be, and the more likely a legally deferisible 
and cost-effective plan of action will emerge. Arid realize ihe trUth of 
the familiar oil ffl^^cbmriiercial bri TV: **YbU cari pay Us now. or you 
can pay us later." . 

Arid what of our professors, who, in the school law classrooms, teach 
us Tiow to be lawyers and how to be teachers, counselors, and educa- 
tiorial administrators? Both in law schools and in ^aduate education 
programs, there is often overwhelming emphasis on the case method 
for teaching schooj jaw — the reading and interpretation of appellate 
judicial opinions: This is, of course, an important element of any school 
law course. But any given appellate opinion represents only the tip of a 
lar^e icelierg of effort by lawyers and clients. Far more cases are tried 
at ihe district court level than are appealed, and far ^more still are filed 
than are tried: and one would certainly infer that even more ricvcr firkl 
their wa\' out of a lawyer's office. l.awV^^rs arid clients spend far riiore 
of llieir uorkinj^ moments interact irij^ with one another tliari they do 
iitii^atinj^ disputes. Vet very Wttle in tlie typical school lawjL-()urse ad- 
dresses How people >^o about /^^'im^^ clients or hcVnii lawyers, what their 
('xpectations of each other should be, and how they should go al)()tit 
conununicating with orie a riot her. Lawyers bfteri firid, in dealing witli 
school adrninistrators. that iliey are at the iritersectiori of two different 
MTii\erses. Whether plairitiff or deferidarit. lawyers and educators have 
inliereritly difforerit ways of thirikirig aboUt casesf which can have 
disasterbiis irii plications iri the law office, or worse yet on the witness 
stand as the lawyer bri brie track warily asks questions and the client or 
witness educatbr bri ariother track warily ventures answers: Perhaps 
the school law curriculum can be the place where each learns more 
al)()Ut the way the other thinks and operates.' 

Perhaps, aiso. there is room for original research on the forms 
prevent ive iegai analysis might take in particular school law problem 
areas. Ifow does one design the girl's athletic program so as to 
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accomplish the educational goals .and yet minimize the risks of bein^ 
found .n noncompliance with Title iX? Very littl^bf ou fs^ho^alS 

Pr?" -V'' ^'"^ ^ ^" preventive point oTvie? 

^Preventive iHw may be a subject; in t^hich NOLPE couia Jke 

S^^n co^nct'""^"^ ""^ *° - of 
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